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Revised Fund Manager Code of Conduct - less than three 

months to go…. 
 

Mary Nieto and Siew Tin Tee  

 

Following the SFC’s consultation conclusions of November 2017 on the Proposals to Enhance Asset 

Management Regulation and Point-of-sale Transparency, which included proposed amendments to the Fund 

Manager Code of Conduct (FMCC), there is now less than three months before the revised FMCC takes 

effect on 17 November 2018. 

 

The review process 

 

SFC-licensed fund managers should by now have commenced the process of reviewing the impact of the 

FMCC changes on internal policies and procedures, fund documentation and relationships with investors and 

key service providers. In short, the process includes: 

 

1. Assessing whether the manager is responsible for the overall operation of the fund (ROOF). Please 

note additional obligations are imposed on managers that are ROOF; 

 

2. Reviewing the offering documents and constitutive documents to ensure that these documents meet 

the changes required under the revised FMCC; 

 

3. Ensuring that the fund has in place the relevant policies and procedures required under the revised 

FMCC and if yes, whether existing policies and procedures need to be updated to comply with the new 

requirements; 

 

4. Reviewing marketing materials to ensure compliance with the revised FMCC; and  

 

5. Assessing whether discretionary investment management agreements need to be amended to comply 

with the revised FMCC.        
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Consequences of non-compliance 

 

The revised FMCC does not have the force of law. It sets out conduct requirements for all SFC-licensed 

managers of collective investment schemes and/or discretionary accounts. Any breach of the FMCC is likely 

to have an adverse effect on the assessment of a fund manager’s fitness and properness to hold an SFC 

licence and may result in disciplinary action.  

 

More information and next steps 

 

Given that the effective date of the revised FMCC is less than three months away, the review process should 

be well under way. Deacons can assist with this - please do not hesitate to contact us for further details.  

 

For further information, here are the links to:  

 

 Our article dated 12 December 2017 on the consultation conclusions  

 Our article dated 21 May 2018 on what needs to be done  

 

 

SFC focuses on margin financing 
 

Mary Nieto and Siew Tin Tee  

 

Warning on the provision of margin financing in the guise of investments 

 

On 3 August 2018, the Securities and Futures Commission (SFC) issued a circular regarding arrangements 

which might involve a licensed corporation (LC) assisting unlicensed persons to provide securities margin 

financing (SMF) in the guise of investments.   

 

The provision of SMF is a regulated activity under the Securities and Futures Ordinance. Unless exempted, 

any person carrying on SMF business is required to obtain a Type 1 or Type 8 licence (in either case with 

stringent financial resources requirements) and is also subject to other regulatory requirements including the 

capital requirements under the Securities and Futures (Financial Resources) Rules and the risk management 

requirements governing margin lending under the Code of Conduct for Persons Licensed by or Registered 

with the SFC (Code of Conduct).  

 

In the circular, the SFC emphasised that LCs should not facilitate the setting up or operation of SMF business 

to circumvent these requirements. The SFC provides examples of features of discretionary accounts or private 

funds which may raise questions about whether the arrangement constitutes SMF. These features include:  

 

1. a sizeable, concentrated investment position in one or more security and the funds for the acquisition 

of such investment(s) were provided by the LC’s clients and the unlicensed person(s); 

 

2. a mechanism, akin to a margin call, where the LC’s clients are required to provide additional capital or 

collateral when the value of the investments fall below a certain level; 

 

3. the unlicensed person is entitled to receive a guaranteed yield; and  

 

4. the clients and the unlicensed person(s) pre-agreed the securities to be acquired, with the asset 

manager having no investment discretion. 

 

The SFC warned that provision of SMF in the guise of investments is illegal and anyone involved in these 

activities may be liable to prosecution.  

http://www.deacons.com.hk/news-and-insights/publications/sfc-issues-consultation-conclusions-on-fund-manager-code-and-point-of-sale-transparency.html
http://www.deacons.com.hk/news-and-insights/publications/are-you-ready-for-the-changes-to-the-fund-manager-code-of-conduct.html
mailto:mary.nieto@deacons.com.hk
mailto:Siewtin.Tee@deacons.com.hk
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC58
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The circular of 3 August 2018 is not the first time the SFC raised with fund managers its concerns regarding 

SMF activities. The SFC highlighted irregularities, deficiencies and common instances of non-compliance in 

managing funds and discretionary accounts in its circulars dated 31 July 2017 and 15 September 2017.  

 

Ongoing supervision of SMF activities  

 

Back in October 2017, the SFC called for prudent risk management by LCs engaged in SMF and reminded 

senior management to ensure compliance with the relevant regulatory requirements for margin financing 

business.  

 

On 17 August 2018, the SFC published a review of SMF and issued a two-month consultation on proposed 

guidelines that will apply to all LCs carrying on SMF activities. The report revealed a number of control 

deficiencies and imprudent margin lending practices which give rise to concerns. The SFC considers some 

brokers have taken on unacceptable financial and concentration risks which weaken their resilience in stress 

situations.  

 

The existing conduct requirements for SMF activities are mainly set out in the Code of Conduct and the 

Management, Supervision and Internal Control Guidelines for Persons Licensed by or Registered with the 

SFC. These requirements are high level and principle-based, and SMF brokers apply their own interpretations 

in designing their risk control policies and procedures. The proposed guidelines provide for quantitative 

benchmarks for measuring and monitoring key SMF risks and qualitative requirements for seven key risk 

control areas. The guidelines aim to standardise the risk management practices for SMF businesses and 

prevent the SMF brokers from operating its SMF business beyond its financial capability. 

 

 

Mainland China briefing  
 

Yang Shen and Anita Hu  

 

SFC-licenced corporations can offer investment advisory services to PRC investors 

 

On 27 June 2018, the China Securities Regulatory Commission (CSRC) issued The Interim Provisions on the 

Use of Hong Kong Institutions’ Securities Investment Consulting Services by Institutions Engaged in Securities 

or Funds Business (Interim Provisions) (available here in Chinese).   

 

The Interim Provisions allow PRC institutions engaged in securities or funds business (PRC Institutions) 

under the Stock Connect schemes to engage SFC-licenced corporations in Hong Kong as their investment 

advisers to provide securities advisory services on Hong Kong listed companies. Research reports issued by 

eligible SFC-licenced corporations can be distributed by PRC Institutions to their PRC investors. This enables 

the PRC investors, who participate in Hong Kong capital markets, to have better access to research reports 

and advice on those Hong Kong-listed companies which can be traded by them under the Stock Connect 

schemes.  

 

CSRC to tighten regulations of overseas affiliates of Mainland financial institutions 

 

On 4 May 2018, the China Securities Regulatory Commission (CSRC) released a consultation paper for the 

Administrative Measures for Securities Companies and Securities Investment Fund Management Companies 

to Establish, Acquire and Make Capital Contributions into Outbound Operation Agencies (the Consultation 

Paper) (available here in Chinese). The Consultation Paper sets out comprehensive compliance regulations 

for PRC securities companies and securities investment fund management companies (collectively, the 

Regulated Entities) to establish or acquire equity of overseas entities.  

 

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=17EC48
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=17EC57
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=17EC67
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC62
mailto:yang.shen@deacons.com.hk
mailto:anita.hu@deacons.com.hk
http://www.csrc.gov.cn/pub/zjhpublic/zjh/201806/P020180629517754003845.pdf
http://www.csrc.gov.cn/pub/zjhpublic/zjh/201805/P020180504611434688896.pdf
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Eligibility requirements: The CSRC has proposed that its prior approval will be required for Regulated 

Entities to establish or acquire equity of an overseas entity, and that the following requirements should be 

satisfied:   

 

a) The jurisdiction where the overseas entity is (to be) operated shall have a sound securities legal and 

regulatory system, and shall have signed a memorandum of understanding on regulatory cooperation 

with the CSRC or other institutions recognised by the CSRC;  

 

b) The Regulated Entities shall have not been subject to any administrative or criminal penalties in the 

latest three years, shall have not been subject to major regulatory sanctions in recent year, and shall 

not be subject to any ongoing investigations or sanctions;  

 

c) The securities companies shall have net assets of not less than RMB 6 billion and the securities 

investment fund management companies shall have net assets of not less than RMB 600 million, each 

with a track record of not less than two years’ operational history; they shall also remain compliant with 

various risk control indicators (if applicable);   

 

d) The Regulated Entities shall have a sound corporate governance structure, risk management system, 

internal control mechanism, and overseas entity management framework; and 

 

e) Other conditions prescribed by the CSRC.  

 

Restrictions on activities and structures: It was proposed that the overseas affiliates shall not be allowed 

to carry out business outside the financial services industries. There are also further restrictions proposed to 

be imposed on the business activities to be undertaken by the overseas affiliates. These restrictions aim to 

curb overly complicated structures adopted by the Regulated Entities, and to ensure the effectiveness of 

regulations and compliance.  A two year grace period was proposed for all Regulated Entities to bring their 

business in line with the Interim Provisions.  

 

Notification obligations: It was proposed that the Regulated Entities shall comply with various notification 

obligations in relation to their overseas affiliates. 

 

 

SFC licensing and compliance hints 
 

Rebecca Yip 

 

Importing computers from overseas can be a criminal offence 

 

There have been instances of companies unwittingly committing offences when importing computer servers 

to Hong Kong. Why? Because those computer servers have been classified as “strategic commodities” under 

the Import and Export (Strategic Commodities) Regulations, requiring an Import Licence issued by the Trade 

and Industry Department prior to importation.  

 

To check if an item is considered a “Strategic Commodity”, you may wish to visit the Strategic Commodities 

Control System’s (https://www.stc.tid.gov.hk/english/bsg/NeedLicence.html) website for details. You can also 

use the free pre-classification service (https://www.stc.tid.gov.hk/english/checkprod/pre_classification.html) for 

advice on whether the item requires a licence. 

 

Licensed entities should note that they are required to notify the SFC of offences, including the offence of 

importing strategic commodities into Hong Kong without a licence. 

 

mailto:rebecca.yip@deacons.com.hk
https://www.stc.tid.gov.hk/english/bsg/NeedLicence.html
https://www.stc.tid.gov.hk/english/checkprod/pre_classification.html
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Q&A on submission of FRR returns  

 

Licensed companies need to submit their FRR returns to the SFC using SFC e-Certificates which are issued 

to responsible officers.  

 

Do responsible officers automatically get an e-Certificate? No, they have to apply for it separately.  

 

How many e-Certificates can a licensed company have? Two, typically.  

 

Can the financial controller or someone else in the licensed company submit the FRR returns using the 

responsible officer’s e-Certificate? No. The relevant responsible officer must submit and sign FRR returns 

using his/her e-Certificate.  

 

Can non responsible officers submit FRR returns for the licensed company? Yes but only if they have been 

approved by the SFC as an authorised person for signing and submitting FRR returns for the company. Once 

the person becomes an authorised person, s/he can then apply for his/her own e-Certificate for submitting the 

FRR returns. 
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Court of Appeal emphasises importance of a solicitor’s task when preparing and attesting to the execution of 

wills and their heavy responsibility 

 

Service of Proceedings: what not to do 

 

Increase in civil jurisdictional limits of District Court and Small Claims Tribunal on 3 December 2018 

 

Victory for same-sex civil partners in dependant visa case 

 

Foreign investment restrictions to be further relaxed: A brief analysis on the Negative Lists 2018 

 

Can oral modification to written contracts have legal effect? 

 

MPF: More monthly contributions on the way 

 

Laos intellectual property law undergoes changes 
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